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great grandmother, now deceased. The Appellee brought a petition for appointment of a guardian
for Courtney in the Probate Court of Shelby County. The petition stated that Courtney needed a
guardian to represent herinterestsand collect and invest her incomefrom the property. The petition
also stated that the income interest to Courtney was not encumbered by trust. Following ahearing,
the trial court entered an order for management of minor’s estate. The trial court found that the
evidence wasinsufficient to impose ord trusts upon the property.
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trusts upon the property deeded and devised to Courtney. For the reasons stated herein, we affirm
thetrial court’s decision.

Tenn. R. App. P. 3; Appeal asof Right; Judgment of the Probate Court Affirmed

ALAN E. HIGHERS, J., delivered the opinion of the court, in which W. FRANK CRAWFORD, P.J., W.S,,
and DAVID R. FARMER, J., joined.

Warner Hodges, 111, Germantown, for Appellant
D. Beecher Smith, I, Memphis, for Appellee
OPINION
I. Factsand Procedural History
Ida Hodges (“Ms. Hodges’), deceased, was the grandmother of the Appellant, Warner

Hodges, I11 (“Mr.Hodges’). The Appellee, Nancy JoWhiteley Massey (“Ms. Massey”), married Mr.
Hodgesin 1978. Mr. Hodges and Ms. Massey’ s daughter and Ms. Hodges' great granddaughter,



Courtney Warner Hodges (“Courtney”), was born on August 24, 1982.' Mr. Hodges and Ms.
Massey divorced in 1990.

Ms. Hodges owned two pieces of property during her lifetime: (1) an undivided onehalf
interest in 9110 Poplar Pike, Germantown, Tennessee upon which was situated four acres of land
and the house where she and her son, John Brooks Hodges, lived; and (2) 3599 Highway 51 South,
M emphis, Tennessee upon which wassituated aservicestation which paid her monthly rent. During
her lifetime, Ms. Hodges deeded to Courtney an undivided one-eighth interest in the net sale
proceeds of the real estae located in Germantown under the language “to Warner Hodges, 11,
Trusteefor . .. Courtney Warner Hodges.” Pursuant to the Last Will and Testament of Ms. Hodges,
Courtney was devised aone-fourth interest in alife estate for the life of John Brooks Hodgesin the
property located in Memphisunder thelanguage“ al incometo be collected for themby their father,
Warner Hodges, 111, and divided equally among them.”

On Jduly 7, 1999, Ms. Massey filed a petition for appoi ntment of aguardian for Courtney.
The petition stated that Ms. Hodges had devised property to Courtney for which she needed a
guardian appointed to represent her interests and collect and invest her income therefrom. The
petition also stated that the income interest to Courtney was outright and not encumbered by trust.
Following ahearing onthe petition, thetrial court entered an order for management of minor’ sestate
on October 14, 1999. The trid court refused to impaose oral trustsupon the property. This appeal
followed.

Il. Standard of Review

The standard of review for a non-jury case is de novo upon the record. See Wright v. City
of Knoxville, 898 SW.2d 177, 181 (Tenn. 1995). Thereisapresumption of correctness as to the
trial court’ sfactual findings, unless the preponderance of the evidence is otherwise. See TENN. R.
Aprp. P. 13(d). For issues of law, the standard of review isde novo, with no presumption of
correctness. See Ridingsv. Ralph M. Parsons Co., 914 S.\W.2d 79, 80 (Tenn. 1996).

[11. Law and Analysis

The soleissue presented for our review iswhether thetrial court erred in failing to find that
either or both of the properties received through deed and devise were encumbered by oral express
trusts. Tennesseelaw permitsan expresstrust in realty to rest upon a parol agreement. See Watkins
v. Watkins, 22 SW.2d 1, 2 (Tenn. 1929) (atations omitted). In order for atrust to rest upon a parol
agreement, however, the declaration of trust must have been made prior to or contemporaneouswith
atransfer, either by deed or will, of aninterestinrealty. See Sandersonv. Milligan, 585 S.W.2d 573,
574 (Tenn. 1979) (citations omitted). “[P]roof of a parol trust must be of the clearest and most
convincing character. It must be so clear, cogent and convincing as to overcome the opposing

lCourtney reached the age of majority on Augug 24, 2000; however, sheisreferred to as a minor for purposes
of this appeal.

-2



evidence coupled with the presumption that obtains in favor of the written instrument.” Linder v.
Little, 490 SW.2d 717, 723 (Tenn. Ct. App. 1972) (citing Hoffner v. Hoffner, 221 SW.2d 907
(1949)). Boththetrust and itsterms must be proven by clear, cogent, and convincingevidence. See
Sanderson v. Milligan, 585 SW.2d at 574.

In the case at bar, Mr. Hodges argues that Ms. Hodges intended the deeded and devised
property to be placed intrust for Courtney’ seducation. Mr. Hodges claimsthat Ms. Hodges engaged
in discussions with Lincoln Hodges, the brother of Mr. Hodges, Warner Hodges, the father of Mr.
Hodges, and himself concerningthe deed and deviseto Courtney. Both Lincoln Hodgesand Warner
Hodges testified that Ms. Hodges told them she did not think it was necessary to formally draw up
atrust document dueto the closeness of the family. Mr. Hodges pointsto the language of the deed
which stated, “Warner Hodges, 111, Trustee for . . . Courtney Warner Hodges’ (emphasis added).

Ms. Massey agrees that the property was to be used for educationa purposes; however, she
disagrees that the property wasto be placed in trust. Ms. Massey claims that the intentions of Ms.
Hodgeswere expressed in general terms not specific enough to imposetrusts upon the property. In
support of her position, Ms. Massey points to the absolute language of the devise which stated, “all
income isto be collected for them by their father, Warner Hodges, I11, and divided equally among
them.” Ms. Massey also pointsto the language of the Marital Dissolution Agreement between Mr.
Hodges and herself which stated, “If the children’s Poplar Pike property sells, income attributable
to Courtney’ s share shall beinvested and the tuition payabl e by the Husband shall be diminished by
the amount of income generated by Courtney’ s share each year” (emphasis added). Ms. Massey
emphasizesthat the Marital Dissolution Agreement referenced the children’ sproperty instead of the
children’s sharein trust.

The trial court found that, after consideration of the pleadings, testimony, and submitted
documents, the evidence was insufficient to impose oral trusts upon the property. The trial court
stated:

The Court isimpressed with the testimony about the dose-knit
Hodges family and the desire of all parties, including the children’s
great-grandmother to see that the children received a good education.
However, it cannot be found that this is sufficient to impose an

oral trust on the funds. Such afinding would require speculation
asto the terms and conditions theredf and the testimony is not
sufficiently clear and convincing under thelaw to find such atrust.

We agree. Even if we found that the evidence was clear, cogent, and convincing to establish ora
trusts upon the property, we do not find that the evidence was clear, cogent, and convincing to
establish the specific terms of the trusts. Because both the trust and its terms must be established
by clear, cogent, and convincing evidencein order to establish oral trusts upon the property, wefind
that the trial court did not err in failing to find that the property was encumbered by oral trusts



V. Conclusion

For theforegoingreasons, the decision of thetrial court isaffirmed. Costs of thisappeal are
taxed againg the A ppellant, Warner Hodges, 111, for which execution may issueif necessary.

ALAN E. HIGHERS, JUDGE



